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Beginning in the Mid-1970s,

Groups of Physicians J oined"

Together to Form Mutu_ai
Insurance Compames

~Faced with-a surge in thefrequency and severity of claims, many of the for-
-profit insurers lefi-the medical malpractice insurance market in the mid-
- 1970s: At the time, medical malpractice insurance was only a small portion

ofimost of the insurers’overall business, so many companies chose simply

- todiscontfinue their medical malpractice lines. However, this market
- exodus led to a crisis.ofavailability for physicians who wanted or needed
. professmnai lzabillty insurance. In response to this unmet demand,
physicians; ofter in cannectmn with: then" state medical societies, Joined ..

T together to form physacmnvowned insurance compames Emtzaﬂjy,

e physm}ans often ﬂeeded 1ocontribute capltal in addition to their premiums
's50 tha,t the compames would meet state capltahzatmn requiremenis.

These Hew: physmian«owned insurance companies differed from existing

-.commercial carriers in several ways: IFirst, the physician-owned companies

wrote predominantly claims-made policies, which, as previcusly discussed,
allowed the insurers to more accurately predict losses and set premium

. rates. Second, in their initial years the new companies themselves en}oyed -

_ s:gmﬁcant short-term cost savings over coramercial companies. Most .

_ _medlcal malpracuce claims take several years to be resolved, and the
_pohmes offered by the physzcmmowned compames covered only future

m{:1dents of malpractice, 50 the companies had no ex:istmg cﬁia,ims that

needed to be paid Hnmediateiy ‘The commercial companies’ occurrence- . -
based pohc;es continued to provlde coverage for malpractice that had

Gccurred before the new physician-owned companies began offering

..pohmes Thus the physm;an««owned companies would not incur the same
Jevel of obhgations as the exwtmg carriers for several years, allowing the

physaciaﬁs to pay an: amount s;mﬂar to the commercial premium and use

. muchof that money as capltai contnhutlons to smpius Physician-owned

- compames have several other advantages To begin with, physician-owned

companies have a cost advantage because they do not need to provide
shareholders with profits. In addition, the physician-owned companies may
have someunderwriting advantages over the for-profit entities, such as an
intimate knowledge of local doctors and hospitals and the legal customs
and climate. Finally, several insurers told us that these physician-owned
companies may have a different management philosophy than for-profit
companies, one that places greater eraphasis on risk management and thus
lowers the mc:;dence of claims. This philosophy may also extend to
defending claims more aggressively than traditional insurers.
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‘Physician-owned and/or operated™ insurance companies have grownto . .

dominate the medical malpractice insurance market, despite the fact that- .

‘most of them have not had the same access to the traditional capital

markets as for-profit insurers and therefore have had to buﬁd up their
surplus through premiums and capital contributions. Although several
physician-owned and/or operated insurance companies have expanded
their.geographic presence and lines of insurance in the last decade, most of

‘these companies write insurance: primarily in one state or a few states and

usually sell only medical rnaipractice Hability i insurance. Further, many of

- the companiesthat had previously expanded have now retreated to their
-original area-and insurance line.As a result of this continuing change inthe

composition of the medical malpractice insurance market, changes in
premium rates in the next soft-market may be different from previous
markets; when commercial carriers dominated the market.

A Growing ] Number of =
Individual Hospitals and
Hospital and Physician

Groups Have Begun Seif»«_

Insuring -

* Over the past several years, an increasing number of individual hospitals

and consortia of hospitals and physicians have begun to self-insure™ in a
variety of ways. Officials from the American Hospital Association
estimnated that 40 percent of its Tnember hospitals are now self-insured. In

i states such as }?Iomda ‘that. allow mdmdual phys;tcmns {0 selfHnsure;
- individual health caré providers are also insuring themselves. Other

hospitals and groups of phvsmans are joining alternative risk-sharing
mechanisms, such as risk retention groups™ or trusts.* Although some
hospitals and physicians have used these alternatives in the past, some

industry experts we spoke to said that the increasing movement to such

#Some companies tha were originaily physician-owned have become publicly-held,
physician-operated insurers. While those insurers must now earn profits to satisfy
shareholders, and thus do not have all of the advantages that strictly physician-owned
insurers have, public, physician-operated insurers may have certain other advantages, such
as greater access to capital markets.

#n generai, self-insurance involves protecting against Ioss by setting aside funds to cover
potential elaims rather than-buying an insurance policy.

¥ A risk retention group is a state-chartered liability insurance company owned by its
policyholders that'can be formed a5 a stock or mutual insurance company. However, the
Risk Retention Act of 1986 preempts certain‘aspects of state kiws regulating the activities of
risk reterition groups.

A trust consists of segregated accounts of health care entities that siraply estimate

liabilities and set aside funds to pay thern. Some trusts are not required to have a sarplus or
TeServes.
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arr angemems under the current market conditions indicates that some
heaﬁh care prowde;s are ha‘v’ng difﬁuﬁtjy obtaining insurance in the
tradltwndl market.

' While these arrangements could save money on the administrative costs of
" insurance, they do not change the underlying costs of claims. Hospitals and
physzclans insured thmugh these arrangements often assume greater
. fmanaai respons;blhty for maipractxce than they would under Lmdmonai
: msurance arrangemenﬁs and thus face a potentially greater nsk of .
' msolvency. Aithough self- msured hospxtals generally use excess loss .
insurance for claims that &xceed a certain amount, the hospitals must pay
the entire amount up to that threshold. Rather than a known number of
smaller payments on an insurance poﬁcy, the hospitals risk an unknown
number of potentially larger payments. And'the threshold for excessloss
insurance i$ rising in' a number of states. In Nevada, for example, some - -
hospitals”‘excess loss insurance used to cover claim amounts in excess of
$1 million but now covers amounts above $2 million, leaving self- insured .
“hospitals With $1 mllhon more exposure per claim. Self-insured physicians,
~ whohave nio other coverage for large losses, risk their personal assets with -

AR 'every(“:}aam

S Hospltais and physamans are not the only ones mﬁre at nsk under these
" alternative arrangements. Claimarits seeking compensation for their
injuries may have more difficulty obtaining payments from some of these
" alternative entities and self-insured hospitals and physicians, for several
reasons; First, these entities and the'self-insured are subject only to limited
~public oversight, as state’ insurance’ departmenf:s do notregulate them: -
“Further, these entities do ot participate inthe staterun safety nets that
pay ‘cldims for insolvent insurance companies (state guaranty funds). Once
such a risk-sharing consortium fails, ¢laimants may have no other recourse
but to try to enforce judgments against physicians personally. But enforcing
“a judgment against a physician personally is generally more difficult than
- obtaining payment under an msm ance policy from a solvent insurance
company. :
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Data on these forms-of insurance are sparse, so the extent to which
physicians and hospatais are using ‘such arrangements is difficult to
measure. For example, NAIC and state insurance departinent data do not
include information on self-insurance or on mest alternative risk-sharing
vehlckes In addition, one mdnstry group has estimated that the information

_avaaiable from’ A M. Best a recogmzed industry data source, accounts for
less than half the costs resuitmg from medical malpractice claims. 7 Like
the. growﬁl of physmian owned msurance companies, however, the growth -

'_ “of su(:h forms of i msurzmce smce the previous soft market may affect the
o _extent to wh;ch premxum rates change in the next soft market.

All States Have Passed Laws
Designed to Reduce the
Growth of Medical

Maipractzce Premlum Rates

Sifice the medical malpractice crisis of the mid-1970s, all states have
enacted some change in their laws in order to reduce upward pressure on

.. medical malpractice premiums. Most of these changes are designed to

reduce insurers’Josses by limiting the number of claims filed, the size of
awards and settlements, and the time:and costs associated with resolving

claims; Other changes are designed to help health care providers by more

directly controlling premiinn.rates. Appendix Il contains a more detailed

explanation of some of the types of legal changes that some states have

... made, and appendzx IH contams nmre detaﬁ on the 1eievant laws inour:
L _ﬁi-se» en sampie states,

o _Mgst _Of _the_ _state laws aimed at éohiro]]jng premium rates attempt to
- reduce insurer losses related to.medical malpractice claims. Many of these
Jdaws have similar provisions, the most controversial being the limitation, or

L. . eap, on: subjectzve, nonmonetary 1osses such as pain and suffering
D '_-(nones:onomic damages). Severalinsurers and medical associations arﬂue

‘that'such acap will help control }osses on medical malpractice claims and
therefore moderate premium rate increases, But several trial lawyer and

consumer rights associations argue that such caps will limit consumers’
ability to collect appropriate compensation for their injuries and may not
reduce medical malpractice premium rates.

A eap on noneconormic damages may decrease insurers’ losses on claims by
Iimiting the overall amount paid out by insurance companies, especially
since noneconomic damages can be a substantial portion of losses on some
claims. Further, such a limit may also decrease the namber of claims

“illinghast-Towers Perrin, U8 Tort Costs: 2002 Update, Trends and Findings on the
Costs of the U.S. Tort System {Atlanta, Ga.: February 2003).

Page 41 . GAO-03-T02 Medical Malpractice Insurance



brought against health care providers. Plaintiffs’ aitorneys are usually paid
based on a percanfaﬁe of what the claimant recovers, and according to
some trial attorneys we spoke with, attorneys may be less likely to
represent injured parties with minor economic damages if noneconomic
damages are limited.

Caps on noneconomic losses may have effects beyond reducing insurers’
costs. In theory, for example, after the frequency and severity of losses
“have been reduced, insurers will dectease premium rates as well. Insurers
‘may also be better able to predict whit they will have to pay out in
“‘noneconomic damages becauise they can more easily estimate potential -
losses, reducing the uncertainty that can give rise fo premium rate
increases. Insurers reported that economic damages (generally medical
‘costs and lost wages), are more predictable than noneconomic damages,
which are generally meant to compensate for pain and suffering and thus
are-very dlfflcuit to quant1fy

- In addition to attempting to decrease losses on medical malpractice claims,
“two of our sample states have passed laws directly affecting premium rates
and insurance regulations. In'a 1988 referendum, California passed

' _Proposxtxon 163, which includes, among other things, a 20 percent roliback

of pnces for aii propgnywcasualty msurers (mciudmg medical malpracﬁce byt 3'

' msurers), a i-year moratorium on premium rate increases, and a provision
granting consumers the right to challenge any commercial insurance rate
increases greater than 15 percent. In 1995, Texas passed legislation that
required 1 many insurarice carriers, mc}udmg medical malpractice insurers,
to reduce rates to alevel deemed’ by the Texas Department of Insurance to

“be acceptable aiiowmg for a reasonable profit. Texas passed the legislation

inconjunction with changes to Texas’ tort system. The legislators wanted

to avoid creating a windfall for insurers and believed that the companies
would not lower premium rates on their own until the impact of the
changes to the tort system could be actuarially determined.

Interested parties debate the impact these various measures may have had
on premiwmn rates. However, a lack of comprehensive data on losses at the
insurance company level makes measuring the precise impact of the
measures impossible. As noted earlier, in the vast majority of cases,

*The California Supreme Court allowed-companies to decrease prices less than 20 percent
if a company could show that the rollback would make it impossible to earn a reasonable
profit.
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existing data do not categorize losses on clabms as economic or

noneconormic, so it is not possible to quantify the impact of a cap on

noneconomic damages on insurers’ losses. Similarly, it is not possible to
show exactly how much a cap would affect claim frequency or claims-
handling costs. In addition, while most claims are settled and caps apply
only to trial verdicts, some insurers and actuaries told us that limits on
damages would still have an indirect impact on settlements by limiting
potem}ai da:mages should the claims go to trial. But given the limitations on

. measuring the impact of caps on trial verdicts, an indirect impact would be

even more difficult to measure, Further, state laws differ dramatically, so
comparing their impact is difficult. For example, limitations on damages
can vary drastically in amount, type of damages covered, and how the
limitations apply. Some states have caps of $250,000 on noneconomic
damages, while other states have caps up to several times that amount.
Moreover, some dollar limits change over time——for instance, because they
are indexed to inflation—while others do not. Some states apply the cap to

all damages, including economic.damages, and some apply the cap “per
.occurrence” of malpractice. That is, the total amount collected by all
_parties m,;ured by an act of medical malpractice cannot exceed the cap,

regar&ess of how many physmians hospitals, or other health care
providers may be partially liable for the injuries. In contrast, for exaruple,
Nevada’s recently passed hnutations on damages allow multiple plaintiffs
to collect the full limit from any number of responsible defendants.

_ -’{‘he ﬁhng and resoiumon of mhdlcai malpractice claims is regulated, to a

great exi:ent by states’ tort. and i msurance jaws. Changes to such laws can
thus have a great effect on both the frequency and severity of those claims,
which in turn can affect premium rates. Because many states have made

.changes to these laws, it is difficult to predict the extent to which premium

rates might change in fature markets,

P
Conclusions

Multiple factors have comibined to increase medical malpractice premium
rates overthe past several years, but losses on medical malpractice claims
appear to be the primary-driver of increased premium rates in the long
term. Such losses are by far the largest component of insurer costs, and in
the long run, premium rates are set at a level designed to cover anticipated
costs, However, the year-to-year increase in premium rates can vary
substantially because of perceived future losses and a variety of other
factors, including investment returns and reinsurance rates. Moreover, the
market for medical malpractice insurance is not national, but depends on
the varying framework of insurance, legal, and health care structures
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within each of the states. As a result, both the extent and the effects of -
changes in losses and othe insurance-related factors on premium rates
' alsa vary by Stdte ' e

'Wiule losses agg}:egated for the industry as a whole have shown a relatively
‘consistent upward tréend over time, the loss experience of any single
company is likely to vary from year to year and to increase more rapidly in
“some years than in ‘others: At the same time, because of the long lag _
o _betw'faen cc;llecung premlum income and: paying on ‘claims, premium rates
for the next year must be high enough to coverclaims that will be :reported_
'that year the majonty of which will be pa1d over the next 3 to 6 years. And
'due to the Vo}atzhty of the ultimate payouts on medical malpractice claims,
“itis difficult for insurers to predlct the amount of those payouts with great
“certainty. Asa result, ¢hanges i in'current losses can have large effects on
" perceived or estimated future losses and consequernitly on premium rates,
bécause if insurers underestimate what will be needed to pay claims, they
'nsk not on}y fu’mre preﬁts but potenua;iiy their solvency.

---'However factors other than 1c;sseswsuch as changes in investment income
or the compeétitive environment-can also affect premium rate decisions in
_the short run. These factors:can either amplify or reduce the, effect of -

L -’-Iosses on’ prem;um Tates, For: exampie }ngh expected retums on
investment may’ legltxmately permn: insurers to price insurance below the
expected cost of paymg ¢laims: But incorrect projections of continuing
high' returns could cause insurers'to continue to hold prices down for too
long, even though underlymg losses may be nsmg When such factors
affect most'or all medical ma}pracuce insurers, the result appears as a
-pengd of stable or fallmg prenumn rates ora penod of sharply rising rates.
When ‘they alternate; these perlods may descnbe the soft and hard phases '
of the medlcal maipract}ce msnrance cycle.

Based on available data, as well as our discussions with insurance industry
part;mpants a variety of factors combined to explain the malpractice
insurance cycle that produced several years of relatively stable premium
rates in the 1990s followed by the severe premium rate increases of the past
few years. To begin with, insurer Iosses anticipated in the late 1980s did not
materialize as projected, so insurers went into the 1990s with reserves and
premium tates that proved to be higher than the actual losses they would
experience. At the same time, insurérs began a decade of high investment
returns. This emerging profitability encouraged insurers to expand their
market share, as both the’downward adjustment of loss reserves and high
investment returns increased insurers’ income. As a resuli, insurers were
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generally abie 1o keep premmm rates flat or even reduce them, although
the medical malpractice market as a whole continued to experience
modestly increasing underlying losses throughout the decade. Finally, by
the mid-to late 1990s, as excess reserves were exhausted and investient
income feli below expectatmns insurers’ profitability declined. Regulators
found that some insurers were insolvent, with insufficient reserves and

_ capltai 1o pay future claims. In 2001, one of the two largest medical
_malpractlce msurers, which sold insurance in almost every state,

- -f'detem1med that medical malpractzce was a line of insurance that was too-

unpredictable to be proﬁtable over the long term. Alternatively, some

- .'-companies decided that, at a minimum, they needed to reduce their size

~_ and consolidate their markets. These actions, taken together, reduced the
. avaﬂablhty of medical ma}practlce insurance, at least in some states,

. further exac,erbatmg the insurance crisis. As a result of all of these factors,
insurers contmumg to sell medical malpractice insurance requested and
:recewed large rate increases in.many states. It remains to be seen whether
these increases will, as occurred in the 1980s, be found to have exceeded
. those necessary to pay for future claims losses, thus contributing to the

. hegmmng of the next insurance cycle.

¥ -:'.':Whﬁe thzs expla’natzon accounts for observed events in the market for '
= ;i'-medu:a} malpracttce insurance, it'does not provide answers to other

. 1mpertant guestions about the market for medical malpractice insurance,
. including an explanation of the causes of rising losses over time. The data
_currently collected donot perrmt many of the analyses that would provide
- ANSWEIS’ to these questlons This lack of data is due, in part, to the nature of
_NA’IC s and states’ regulatory reporting reqitirements for all lines of
- insurance, which focus primarily on the information needed to evaluate a

. company’s solvency Most insurance regulators do not collect the data that

would allow analyses of the severity and frequency of medical malpractice
. claims for individual insurer operations within specific states. Moreover,
insurers are-generally not required to submit to NAIC or state regulators
data that would show how insurers losses are divided between settlements
and trial Verdlcts or between economic and noneconomic damages. Finally,
the increasing use of insurance or self-insurance mechanisms that are not
subject to state or NAIC repemng requirements further complicates a
.complete analysis. While more complete insurance data would help
provide better answers to questions about how the medical malpractice

. insurance market is working, other data would be equally important for
-analyzing the underlying causes of rising malpractice losses and associated
costs. These data relate to factors outside the insurance industry, such as
policies, practices, and outcomes in both the medical and Jegal arenas.
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o Cons:tderatlon

--However Colle(’tmg and anaiyzmg su(h data were beyond the scope of this -

e repart

L .-_.Health care prmﬂderﬁa have suffered through three medical malpractice
_insurance “crises” in the past. 30 years. liach instance has generated

Matter for
Congressional

cgmpetmg clalms about the. extent of the problem, the causes, and the

. possﬂ)]e solutzons Ineach. mstance, alack of necessary data. has iundered g
- and continues to hinder the efforts.of Congress state regulators, and others
to, carefuﬂy anaiyze the probiem and the effecuveness of the solutions that

have been'tried. Because of the potentlai for future crises, and in order to
facilitate the evaluation of legislative remedies put in place by various -
levels of government, Congress may want to consider taking stepsto

o ensure that additional and better data are collected. Specifically, Congress

may. want 1o ccmsxdex encouragmg E\IAIC and state insurance regulators to
1dent1fy the types of c}ata that m‘e necessary to properly evaluate the

medical malpractlce insurance market_—»specmcally, the frequency,

'jseventy, and causes of lossesm-and begin collecting these data in a form
“ that would allow: appropnaie ana}yszs Included in this process would be an
' analysis of the costs‘and benefits of collecting such data, as well as the

" exteni 10 which some segments of this market are not captied by current

" ‘data-gathering efforts. Such data could serve the interests of State and”

“federal govemments and allow both to better understand the causes of ’
‘recurring crises in the medical malpramce instrance market and formulate

the most appropriate and effective solutions.

NAIC Comments and
Our Evaluation

NAIC's Director of Research provided us with oral comments on a draft of
this report. The Director generally agreed with the report’s findings,
conclusions, and matter for congressional consideration. Specifically, the
Director agreed that the medical malpractice markets are not national in
nature a;{ad vary widely with regard to their insurance markets, regulatory
framework, legal environment, and health care structures. Furthermore,
the Director stated that the medical malpractice insurance industry has
shown an upward trend in losses over timne and that this rise can be
attributed to a variety of causes that are difficult to measure or quantify.
The Director also said that he does not believe that excess profits by
insurers are in evidence.

The Director told us that NAIC is working on a study of the medical
malpractice marketplace that he hopes will be ready for distribution in the
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summer of 2003. The Director stated thaa‘ NAIC, Hke GAOQ, had identified
many data limitations that make the study of this line of insurance difficult.
As a result, the Director generally agreed with our matter for congresmonal
consideration that Congress consider encouraging NAIC and state o
'reguiators to identify and collect additional information that ¢ould be used”
" to properly evaluate the medical malpractlce insurance market. The .

*Director stated that while such’efforts would require some additional

- resources, the ¢osts would not be prombmve and the efforts would provide -
e needed information. The Director also provided technical comments
wh;ch we have mcorporated mto the Teport as appmpnate :

o AS agreed w;th your Uffices unless you publicly announce the contents of
this report earlier, we plan. no further distribution until 30 days from the
report date. At that time, we will. send copies of this report to the Chairmen

“ ol the Senate Committee on. Governmental Affairs and its Subcommiitee on
e Gversxght of Govemment z‘«ianagere'lent the Federal Workforce, and the
. District of Columbia; the Chairman of the House Committee on the

. :Judmlnaxy, and the Chairman of the House Committee on Energy and
- _Commerce We WIH also send: ccpws of this report to other interested

i : -'_'congressmnal comrruttees a,nd members and we wali make copxes available
. tootherson request “In addition; the report will be available at no charge

on the GAO Web site at hitp:/www.gao.gov.

If you or your Staffs have'any quesuons regarding this report, please
. contact me or Lawrence Cluff at (202) 5128678 A{idmonal contnbutors
are aeknow]edged m appendax IV g Eas S

e )

Richard J. Hillman
Director, Financial Markets and
Community Investment
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Lzst of Requese‘,ers

The H(morable Richard J. Durbin

Rankmg ‘Minority Member

Subcomimittee on Oversight of Government Managment,
the Federal Workforce, and the District of Columbia

Commitiee-on Govemental Affans

Umted States Senate ' '_ :

The Hﬂnorabie John Conyers Jr s
'Rankmg Mmorlty Member =

" Committee on the Judiciary
House of Represematwes

The Honorable John D. Dmgell o

Rankmg I\Jhnonty Member

Commiftee on Energy and Commerce
- House of Rep1 esentatwes '

The Honorable Manon Berry '

The Honorable Joseph M. Hoeffel .
“The Honorable 'Alan B: Mollchan =
The Honorable Dennis Moore ©
The Honorable Nick J, Rahall 11

“The Honorable Max Sandlin =
House of Representatives
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Appendix |

Scope and Methodology

Recognizing that the medical malpractice market can vary considerably
across states, we judgmentally selected a sample of seven states in order to
conduct a more in-depth review in each of those states. Except where
otherwise noted, our analyses were limited to these states. We selected our
sarmple so that. we would have a mix of states based on the following
characiaenstlcs extent of recent i increases in premiurm rates, status as an
Arnencan Medzcal ﬁssocxat;on Cl‘lSlS state, presence of caps on
noneconomac da:mages state popu]amon and aggregate joss rat:o for
medical ma}practlce insurers within the: state. The states we selected were -
California, Florzda, Mlnnesota., M1551551pp1 Nevada, Pennsylvania, and
Texas. Within each state we spoke to one or both of the two largest and
currently active selfers of medical malpractice insurance, the state
insurance regulator, and the state association of {rial attorneys. In six
states, we spoke to the state medical association, and in five states, we
spoke to the state hospital association. Due to time constraints, we did not
speak to the medical or hospital associations in Texas or the hospital
association in Florida. We used information obtained from these
organizations to help answer each of our objectives and, as outlined below,
also pex’fomed additional work for each objective.

To examme the extent of mcreases in medlcal malpractice insurance rates
for the iargest insurers in our sample states, we reviewed annual survey
data on medical ma}practace premiwm rates collected by a private data
collection company Wh:tie individual insurers determine whether to
respondto the survey,. we believe the data to be representative for the three
medical spe(:}altzes for whlch the | company collects data—internal
medicine, general surgery, and obst;etncs/gynecology—-because of both the
mumber of insurers responding to the survey and the states represented by
them. The premium rates collected in the survey are base rates, which do
not reflect discounts or additional charges by insurers, so the actual
premium rates charged by insurers can vary from the premium rates
collected in the survey. We could not determine the extent to which the
actual premium rates charged varied from the base rates, but among the
insurers we spoke with, the actual premium rates charged in 2001 and 2002
ranged from about 50 to 100 percent of the base rates. We did not test the
reliability of the survey data.

To analyze the factors contributing to the premium rate increases in our
sample states and other states, we examined data from state insurance
regulators, the National Association of Insurance Commissioners (NAIC),
AM. Best, the Securities and Exchange Commission, and the Physician
Insurers Association of America on insurers in our sample states as well as
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Appendix - :
Scope and Methodology

the medical malpractice insurance market as a whole. We did not verify the
reliability of these data. Where possible, we obtained data from 1975 to the
‘present. As noted earlier in this report, comprehensive, reliable data that
‘would have aﬂowed us to quantlfy the effect of individual factors on
medical ma]px_‘act}ce premium rates ‘'did not exist. We also reviewed
relevant academic studies and industry guidance. In addition, we spoke

'with'officials from the insurers and state insurance departments in our

sample states as well as professacmal actuarial and insurance
: 'orgamzatzons To analyze faetors that were likely to vary among stateg.— .
losses on mechcal maipracmce claims; reinsurance rates, and competition
- among insurers—we Teviewed data for one or both of the two largest and
active’ me{hcal ma}practlce insurers in our samples states. We also
reviewed' aggregate data on losses for all insurers in each state as well as
" the U.S. medical malpractice insurance market as a whole. To analyze
factors that were likely to be common among medical malpractice insurers
in all states—investment income and the presence of an insurance cycle—
" we reviewed either A.M Best data for the 15 largest medical malpractice
“insurers as of 2001 (whose combined market share nationally was
'apprommately 64.3 percent), or NAIC data for all medical malpractice
‘insurers réporting data to NAIC. Also as noted earlier in this report, data
“and scnpe Limitations’ prevented us‘from fully analyzmg the factors behmd

o _;:;mcreased losses from medlcal malpractice clanns o

To analyze how' the natmnai medxcal malpractice insurance market has
changed since previous periods of rising premium rates, we reviewed
studies published by NAIC; anajyzed insurance industry data compiled by -
NAIC and A.M. Best; reviewed tort laws across all states and state :
msurance reguiatzons, spoke with insurers and state insurance reg‘tﬂators

“in our sample states; and spcnke w'lth officials from national professional
actuarial, msurance legal, consumer rights, medical, and hospital
orgamzations

We conducted our work from July 2002 through June 2003 in accordance
with generally accepted government auditing standards.
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_Each state’s tort laws generally, govern the way in which medical

'malpractlce ciazms or Jawsuits are resolved As discussed in this report,

most state laws mmed at: centmllmg premium rates attempt to reduce

E insurer: iesses related to medical malpractice claims. Although these laws

take mzmy dxfferent forms, they usually have at least some of the provisions

L summanzed in this appendzx State courts have dealt differently with these

E kmds of pr(msmns, and some states. have found that some of these kmds of _

0 -_.-_pmmsmns are. unconsmﬁumona} The provisions summarized in this - .
L appenda:x are m)t t;he on}y ones that rmght 1mpact the treatment of medlcai .

. :::malpracmce claxms in states tort systems o

. mmgnﬁgmaggﬁ Damages in meci:cal maipractlce cases usuaiiy consist
. of two categories, economic damages and noneconomic damages.

(Although punitive damages can be available in cases of gross negligence

| and out;rageous conduct of the heah:h care provider, juries rarely award

pumtlve damages in medical maipracnce cases.} Economic damages

it generalﬂy consxst of past and future monetary damages, such as lost wages
5, OF medmal expenses Noneconomm damages generally consast of past and
: ﬁzture subgectlve, nommanetary }st, including pain, suffenng, marital
_ j]osses, and. anguish. Aithuugh some states have limits on the total amouznt :
" of damages recoverable ina médzc maipractlce suit, most states with

" Yimits; as well as pending federal legistation, have emphasized a limit oniy o

.on noneconomic damages. As discussed in this report, limitations on
: damages can vary drastically in amount type of damages covered, and
s apphcanon . .

- As mentzoned in ﬁus report hnutaj;mns on damages can 1mpact frequency L
S of 1awsmts as well. Pimnt;ffs attomeys are usually paid based on a
percentage of Whai; the clauna;at IECOVers,: and according to some trial

attorneys we Spoke 1o, ai:tomeys may be less likely to represent an injured
party with minor economic damages if noneconomic damages are limited.

- - One consumer rights group told us that suits with limited economic
o _damages are typical in cases ‘where the plaintiff is not working and does not

have substantial costs of future medical care.

: its. At common Iaw, or without any
}eglsiatwe mterveﬁ‘uon a piamtaff would be able to recover all damages
sustained from a liable defendant, even if the plaintiff were going to receive
money froin other sources, called “collateral sources,” like heaith
insurance policies or Social Security. Some states have modified this
commaon law rule with statutes that allow defendants to show that the
claimant is going to receive funds from collateral sources that will
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compensate the claimant for damages he or'she is attempting to collect

~“from the defendant. These statutes authorize, to various extents,
decreasing the defendam s ha’mhty by the amount the claimant will receive

_ '_'fmm other sources n the state summaries in appendix IIL, if a state has not
modlﬁed the common law rule regaxdmg collateral sources, the chart will
say * no modlﬁcataon

) : ral Liability .Iomt and several lability is the common law
o rule'thata plamtiff can collect the entire Judgment from any liable

" defendant, regard}ess of how muich of the harm that defendant’s actions
caused: Some states have ehmmated joint and several I1ab1hty, malking each
defendant responsible for only the amount or share of damage he or she
caused the piammff Other states have eliminated joint and several liability
only for noneconomic damages. ‘Some states have eliminated joint and
_ several habzhty for defendants responsible for less than a specified

’ percentage of the piamtxff harm; for example, if a defendant is less than 50

- percent responmble that defendant might need to pay only for that
*_percentage of the plaintiff’s damages:

Attorney Contingency Fees. Most plaintiff attorneys are paid on a
contingency fee basis. A-contingency fee is one in which the lawyer, instead -
‘of charging an hourly fee for services, agrees. to. acecept a percentage ofthe
' 'recovery if the plamtlff wms or settles, Some states have laws that limit =~
attomey contmgency fees For exampie in California a plaintiff’s attorney
" can'collect up to 40 percent of the first §50,000 recovered, 33 percent of the
next $5{) 000 recovereci 25 percent of the next $500,000 recovered, and 15
:percent of any amount exceedmg $600 000. Provisions that decrease
_ '_a’storneys finaricial incentives to accept cases could decrease the number
“of attorneys Wﬁlmg to’ take the cases. These limits were based on the belief
that they would lead to more selective screening by plaintiffs’ attorneys to
ensure that the claims filed had merit. In the state summaries in appendix
IH, if a state does not have hrmts in place specifically for attorneys in
medical malpractlce cases, the chart will say “no modification.”

" _Sﬁaﬁuiﬁgildm;gns The amount of time a plaintiff has to file a claim is
knawn as the “statute of hmitatmns Some states have reduced their
statutes of Fmitations on ‘medical malpractice claims. This decrease could

limit the number of cases ﬁied by claimants. Special time requirements for
minors are not noted on the summaries in appendix I1L

Periodic Payvment of Damages. Defendants traditionally pay damages in a

lump sum, even if they are being collected for future time periods, such as
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_ __future medzcal care or futufe lost wages However, some states allow or
require . certam damages to be paid over time, such as over the life of the
injured party or period of disability, either through the purchase of an
annuity or through self- fundmg by institutional defendants. Some insurers
we spoke with said that purchasmg annuities can reduce insurers’ costs,
and that periodic payments better match damage payments to future
medical costs and lost earnings incurred by injured parties, assuring that
. money will be avaﬁable to the injured party in the future. A consumer nghts
_ group we spoke with told us that, because penodxc payments stop at the

o deathof an mjured pari:y, there may be unsatisfied medical bills at the time

'_ . of the m}ured pan;ys death

Expg_ﬁ;_@gﬁﬁigaﬁon_ Many states reqmre that medical experts certify in
one way or another the Vahdzty of the claimant’s case. These statutes are

o '_de51gned in part to keep cases without merit, also known as frivolous

cases, out of court Expert certlﬁcation requirements also have the
po‘i;enmal to get as. many reievant fact;s out in the open as early as possible,
so that settlement discussions are fruitful and it becomes unnecessary to
‘take as many cases to trial, thus decreasing the claims-handling costs of the
case.

» -';:Axh;ﬁm Some states have enacted arbztrat;on stamtes that address

_medlcal maipractlce claims speczﬁca;l}y Some of these statutes require that
the arbitration agreement meets standards that are designed to alert the
L patxent to the fact that he is waiving a jury trial through the use of a specific
" size of fant orby spemfymg the precise wording that must be contained in
the agreement Although most courts have held that medical malpractice
.clajms can proper}y e subrmtted to arbitration, litigation involving the
arbitration statutes has mvoived issues such as whether the patient knew
he was waiving the right to a jury trial, whether the patient who agrees to
arbitration had appropriate bargammg strength, and whether third parties
have authority to bind, others to arbitration.

By providing an option for arbitration, parties can avoid the larger expense
_ of taking claims to court. However, some industry experts said that these
arbitration provxsmns may not be b:mdmg and may result in the losing party
dec;dmg to take the case to courti in any event, so arbitration can simply
increase expenses without affeci:mg the ultimate resolation of the dispute.
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_c}a,z'nam;s t0 gwe defﬂndants SGme pﬂ:riod of time, 80 days for example,
prior to filing suit in court. Some insurers and plaintiffs’ attorneys we spoke
with said that this requirement aids piammf:fs and defendants in resolving
meritorious claims outside of the court system and allows plaintiffs’
attorneys to obtain relevant records to determine whetheracase hasmerit: -
< ‘However, another group we spoke to'said that the a,dvanced notice of clmm:
.pr::msxon in that group s state Was meffecnve :

' 'Badﬁaﬁhﬂlauns As mentmned in this repert some murers we spoke
“with told us that they can be liablé for amounts beyond an insurance
. policy’s limits; if the policyholder reqaests the insurer to settle with the
* - plaintiff for an‘amount equal to or less than the policy limit, and the insurer
takes the case to trial, loses, and a judgment is entered in an amount
greater than the policy Hmits. Industry experts we spoke to said that, under
-those circumstances, the insurér could be liable for acting in “bad faith.” In
* some states, like Nevada, this bad faith clair can be brought only by the
- insured physician; that is, the physician can seek payment from the
insurance company if the physician has paid a plaintiff beyond a policy’s
limits. In-contrast; in Florida, the plaintiff can sue a physician’s insurer
_directly for the insurer’s alleged improper conduct in medical ma.}practice L
- “cases. The (ilfﬁculty of establishing that'an’ msurer acted inbad faith va,nes -
according to state law! Insurersin three of our study states--Texas, -
California, and Florida—said‘that bad faith litigation was a substantial
issue in their states.
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: Thxs appead;x descnbes the spec;.ﬁc medical malpractice insurance
:envaronment in each the seven sample states we evaluated for this report.
(See ﬁgs 10—16} o

Market D eseriptio-n - Iym@ﬁmmggﬁpwdm This section sumumarizes the type of
R LT s medlca} ‘malpractice i insurance coverage typically issued in the state, as
. - well as the standard coverage limits of these policies. Coverage limits
" canrange ] from $100; 000/$300 9013 10 up to $2 million /$6 million. The
“lower number is the amount the insurer will pay per claim and the :
.- higher number is: ‘the total the insurer will pay in aggregate for all claims
~during.a pohcy pemod There-are severai types of insurance coverage
s avaalable : :

. Occurrence.—based insurance provides coverage for claims that arise
from incidents that occur during the time the insurance policy is in
foree, even'if the policy is not continued. Claims that arise from

- fncidents occurring during the policy period that are reported after
-the pﬁhcys cazxceﬂatzon date are stxll covered in the future.

B : . :;-Gfmms—ma,de msurzmce pmvzdes coverage for claams that arise from .
T incidents that oceur and are reported during the time the insurance -
policyis in force:-

» Prior gcts coverage is a supplement to a claims-made policy that can
;be pu;rchased from a new carrier when changing carriers. Prior acts -
coverage covers incidents that occurred prior to the switch to anew
carrier but haci not been previously reported.

. Tml coverage is an option available from a former carrier to continue
coverage for those dates that the claims-made coverage was in effect.

» Regional Differences. This section notes any major regional differences
in premium rates quoted by insurers within the state using the base rate
for general surgery as a comparison. The Medical Liability Monitor
annually surveys providers of medical malpractice insurance to obtain
their premium base rates for three specialties: internal medicine,
obstetries/gynecology, and general surgery. In the state summaries,
descriptions of regional differences in premium rates are based on
Medical Liability Monitor information.
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w&m*rhls section describes the extent to which

‘insurers and state regulators we spoke with believe frequency and

T severity are changmg in each state. Frequency is usually defined as the

_ number’ of ciamas per number of doctors, counting doctors in different
: specxai{txes as more or fewer doctors depending on the risk associated
B W’lth the speczalty Seventy is the average loss to the insurer per claim.

Te m&m&ﬁ Thxs sectmn descnbes the various types of

Insurer Charactenstacs
and Market Share

. insurers present in each of the states. In addition to tradltmnal o
" commercial i insurance companies, the following: em:rtzes or R

: : :'_'arrangement;s can pr(mde hab}ht;y protection:

. Physwmn insurer assomatwns or physician mutuals are physician
7 owned and operated msurance companies that provide medical
habﬂ;ty msurance

. Reczpmcats are sumiar 10 mutuais -except that an attorney-in-fact
often’ manages the reciprocal.

L. _stk ?"etemwn gmups are msura:nce com;;ames owned by

S :pcshcyhoiders Risk retentmn ‘groups are orgamzed under federa}
law-—the Liability Risk Retenmon Act of 1086. '

. Tmsts are a form Of selfi msurance and consist of segregated
" ‘accounts of health care enn’mes that esmnate habﬂmes and set as;de _
S funds to ccaver them

e Maxkgj;ﬁhaxﬁ Thxs secuen descnbes the mechcal maipractzee market in

each of the states Recent, changes in the market are also noted in this

section.

dpinting As ition (J1JA). This section details whethera
' 'state has c:reat;ed a JUA and the extent of its use. A JUA is a state-
sponsored assacziatmn ofi msura;nce companies formed with statutory

_:'approvai from the state for the express purpose of providing certain

msurance to the pubh(:

Rate Regulation -

Tius section describes thé re_guiaf;my scheme employved by each state.
Statutory requirements generally provide that insurance rates be adequate,
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not excessxve and not. unfalrly dlscnmmatory The degree of regulation of
medaca} maipractice insurance rates varies from state to state. States may

. have ‘prior appmvai” reqmrements in which all rates must be filed with the
insurarnce depaxtment; before use and must be either approved or

dlsapproved by the depaztment of insurance. Other states have “file and

‘use” provisions in which the insurers must file their rates with the state’s

insurance department; however, the rates may be used mthout the

. .department S pnor appmval

State Tort Laws

This section identifies key components of each state’s efforts to address the
medical malpractice insurance situation by targeting ways in which
medical malpractice claims are processed through the court system. The

'foliowmg legal provmtms are summarized for each state:

Limits on Dafriagé Awards

-

"+ CollateralSouree Rule
.. Penodlc Award Paymenf:s

' 'PretnaIi Expert; Certiﬁcatmn

* Attorney Contingency Fees

"+ Joint and Several Liability

. S__tat_q;g_ of:;{_ﬁm_i_tations:_ .

« 'Bad Faith Claims

Appendix H has a descriptiozz of each of these provisions, in addition to
other provisions that are not summarized herein, but that might impact

medical maipractace claims. For the information on state provisions in

appendlx I1f, we relied upon a summary of state tort laws compiled by the
National Conference of State Leglsiamres (NCSL) in October of 2002. We
independently reviewed selected sections of the NCSL summary for
accuracy, and supplemented the NCSL information with information from
interviews with industry officials. The state laws sumimarized herein-might
have changed since the date of the NCSL publication. Additionally, as noted
in‘appendix TI, the state tort laws summarized in this appendix are not the
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only ones that m:ght nnpact the t:reatment of med::cal maipractice clalms in
U states O systems £ : s
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Figure 10: California’

Market description:
‘California counties.

ingurer characteristics and market share:

insurer chargcteristice--"The California Medical
Asseciation stated that most physicians in California
puschase medical malpractice coverage from
physician owned sompanies (Doctors Ce, MIEG,
Horcall, commerciat camiers (SCIPIEY, or CAPAMPT,
a physician cooperative in which physicians assume
responsibifity for the liabilities,

Market share-- Based on AM. Best and NAIC data, the
companies with a 5% or more market sharg in
Catifornia {2001) wore Narcal {219:), SCIPIE (13%),
Doctor's Go. {11%), CAP/MPT {9%), and Truck
Insurance Exchange {6%).

Rate regulation:

Prior 10,1988 and the ;:assage S Proposttion. 1(}3
CaSfornia had an open filing system and had fimited |
interaction’with #s malpradiice Insurers.. Proposition EDS
requires prior approval of insurer rates. Addifionally, if 2
commercial carrier requests an increase of greater than
15 percent, the Commissioner of Insurance must grant a
public hearing upon request. At the time of passage,
insurers were also required ¢ roll bhack zhenr rates by
gwmg & reiuné to their clients. . : .

State lcrl 1aws:

Limits an damage awards-—- $250 ODO %amlt on
nonaconomic damages, appiied per cogurrence,
and not indexed for infiation. ’ )

Collateral source rule-- Discretionary offset for collateral
sources introduced at trial.

Pariodic award payments-- Mandatory peticdic payment
of futsre damages over $50.000 {upon request).

Pretrial expert certification-- Generally, no expert
certification is reguired for medical malpractice
cases in Cajfornia.

Aftorney confingency fees-- Limited to 40% of the first
$50,000, 33.3% of the next $50,000, and 25% of
the niext $500,000, and 15% of any amouni
exceeding 600,000,

Joint and several ligbifity- No joint and several liability
for noneconomic damages.,

Statute of imitations— Plaintifts must file within one year
of digeovery of injury or within three years ¢f the
injury, whichever is first.

Bad faith ciaims-- Insurers consider thislo be a
significant problerm in California.

Typical coverage type and limit-- Coverage is predominately claims-made. Typical policy fimits
are $1 million per incident'$3 mitlion cutnulative for the policy year.

Regional differgnces-— Ingurers generally divide California into two rating a;eas»northem and
southern California, lz’ssurezs typ!caily reponed hngher rates for geneml surgery zn southem

Frsquerrc:y and severity—-The Cahfom:a Deparimeni of inswance (G and ;nsurers beheve
seventy is mcraasmg in California and has Ied to increases in insurer losses.

California
é State specifics
§ Popuiation: 33,871,648
| Size{land area): 155,059 sq miles
Pensity: 217.2 ppfsg. mi

50

40

30

20

Premiufn Rates: Generat Surgery for Seven California Insurers
{$1MW/$3M mature claims-made coverage}

Premium (dollars in thousands)

'L
[~y ?,ﬁf..

-
-ta-.-uunnﬂol-»n-o-as.

1996 1987

1992

1993 1994 1995 1698

":Clarendon Nat ins. Co.in San Bemadma Coursty

Coopetative of American Physu:lans inc. Mutual Protectlon Trust in Southern Cahfomna

o e Doctors' Company in San Bernadino County
ex e Medical Insurance Exchange of California (MIEC) in San Bernadino County
# & oo ¢ NORCAL Mutual Insurance Co.n Southern California
W Normwest.i”?zys_icéans Mutual Insurance Go in _ﬂ.x_e Los Angeles area
— Séuihém Califernia Phys. Ins. Ex. (SCPIE Indernity Cos) in Riverside County
Direct Losses Paid Compared 1o Direct Losses Incurred
Catifornia 1975-2001
800 Losses (in millions of 2001 doliars)
600
400
208
1]
1975 4977 1979 1581 1983 1985 1987 1989 1931 1893 1995 1997 1999 2001

e Direct l0sses incured

= Direct losses paid

Sources: U.5. Sensus Bureay, 2000 {top box); GAD analysis of Madical Liabiity Monitor data {middie box), GAO analysis of AM. Best data (holiom bex}.
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Figut‘eﬂ : i‘-‘l'%ri&a -

Flprida _

Market descriplion: . . Stat i
Typical coverage type and imit- Many physisians are reducing the amount of coverage purchased. For 3¢ SPeCHICs
example, in 2002, First Professionals #nsurance Company (FPICY sold almost exclusively ciaims-made R A e
“poficies with a $250,000 imit. | -Population: - 15982378
Fegional differences-- Insurers lypically regorted htgher rates for general surgery in Dade émd Breward Skze {land a.-ea}: 53,827 sq miles
© . Countias. According 1o the Flonda Med“ cal Association (FMA}, Dade Cwnty has the hsghest prem;um ; =
- rates iithe Unfted States. ‘ .DBES“y e 2964 ppisq. mi
Frequencyand severity FPIC beh@ves chaim irequeﬂcy and sevemy have gene up ssgmﬁcantty in ‘me 1asi T Lo .
several. years with' fmquency r&spcnsxb%e &Jr the increased insurer iosses‘
msurer haracter istics ; and markat shase:. RS It . - P
. remium Rates: General Surgery for Eight Florida Insurers
h .
Inswrer characteristics— FMA Staled that very. fow i msu{ers.m e e e {$1 M/$3M mature claims-made coverage)

Flarida are currently physician owned, The state
Bepartment of insurance {DO! } balieves more hospitals 200 Premfum (do?}ars in theusands)
are self-insuring, more doctors are ysing the state JUA,
and many doctors are going withow! insurance. FPIC-
currenily writing in § statos--will oniy write in Florida 150
beginning in 2003.

Market share-- Based on AM. Best and NAIC dala, the
companies with a 5% or more market share in Florida

{2001) were FFIC (17%), Health Gare Indornity (nc. 100
{14%, Pronational insurance Company (9%}, and Trzck
Insurance Exchange {(5.4%).
Joint Uriderwriting Association-- Florida has JUA, which 50 - " " -1
acts &s an nsurer of last resort, The number of health 1992 1583 1994 1985 1896 1997 1598 1998 2800 2001 2002 y

care providers using the JUA has zm:reased from arcund
2(} in, :2900 to 4060 in 20{)1 ' : .
m——— ArTRIIGEN Heasthcare Jm:femnr;y Co (SC? E Cos.}. in Bade County

Rate’ reﬂu}slmn. e i PR SRR
Fioriga s & Gsé and lilé state. ‘fhere s ncr ai[owable dewa:mn ; S Amencam Physs(:lans Assurance Curp {AP Capliaj) in Dade Ceanty
from-the approved mite filing, which' must mciude ai! pcssnbie : :

adjustments 1o the Zaase rate, - - C%a:endon Nat ins. Co in Dada Counry

State tort laws: o w Fiegt Pmiess:ona!s or Flonda Physscrans Insurance Co, (FPIC} in Pade County
Limits on damage awargds--Where parties agree o binding .. | :
" arbitration {requires defendant admif fsl}, noneconomis sesse Med;cal ASSUFEH%CG in Dade County
damages are imited 1o $250,000; where plaintiff refuses
- e arbirate, noneconomic damages are fimited to #wE Mlchngan Phys:caans Mutssai EinbH fty Co. {MICOﬁ.) in Dade County

$350,500, The limits-a7s applied per plaintiff.
Cofiateral source rule-- Mandatory offset'of collateral sources
by court, unless sources have subrogation rights. f e s
Pe:;‘;d’c award payments.- Periodic payment of future - - o _ Birect Losses paid Compared 1o Direct Losses !ncurred
mages allowed if damages exceed $250,000. s . - Elorida 1975-2001
Pretrial expert cartification-- Verified medicat expert opinion L arioa - ’
required at the time of notice of intent to initiate liigation.” | ‘800 Losses {in millfons of 2001 dollars)
Attorney contingency fees—- Separate shding scales for cases .
settiing at various points of the judicial process. 500 ’
Joint and several lability-- Stiding scale for defendant's -
responsibifity, depending on whather plaintiff had any
rasponsibiity for harm and how responsibie the 460
detendant is for the harm. For example, if the plaintif is.
Aotat fauit and the defendant is less than 10%. . 200 e L .
responsible, the delendart need not pay more than the - — B
percentage for which defendant was found responsible. D e - i ‘
Statule of imitations-- Plainti#t masst file within two years of : | .- : ; . :
oTLHTENLE Of dlsrxwery, but ot more than four years 1975 1_92_?7 1_979 1581 'EBB:_-I 19_8‘_5 1987 1989 1881 1903 1995 1897 1899 2om
from occurrence. ' ’ N ' '
- Bad faith claims- The Florida Department of Insurance said w— Diroct losses inourred
that bad faith lawsuits are having a significant impact on
insurer losses and, therefore, on premium rates.

PmNahona ins. Co in Dade CDunty

= Direct losses paid

Sources: ULS. Census Bureay, 2000 {lop bix: GAO analysis of Medical Liability Monitor data {middle box); GAD analysis of AM. Best data ibottom box}.
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Figure 12: Minnescta

Minnesota

Market discription: A ’

Typical coverdge 1ype and fm'uru Coverage is predominately claims-made. Typical policy irmrts are $
million per incident/$3 million cumulative for the poficy year, ai%hough some physmans pmchase
$2 milon /34 million coverage.. .

Aegional differencaes-- Insurers h;pically trgat answia as ssngle rating area

quuency ani seventy- According 1o the Minnessta Metfical Association {WMAY, there has been a shght
mcrease m the s&verxty ol claims in the past several years and ng observed mcrease in trequency

- Sire (land area}:
: Densety

State speclifics

4,918,479

Population: _
79,610 sq miles

insurer characteristics and market share:

Market share-- Agcording to AM. Best. the companies with
a 5% or more market share in Minnesota in 2001 were
Midwest Medical Insurance Company (51%) and S Paul
{26%). The St. Payt Sompanies recently discontinued
their medical malpractice insurance line in Minnesota.
Midwest Medical Insurance Company is now the leading
medicat maiprectice insurer in Minnesota; it grew over
£0% in the iastiwa years.

Joint.Uinderwriting Association-- in Minnesota, the JUA s
considered. the insarer o last /esort. As'of 172002, the
JUA had 8 pelicies but by 36}2002 ﬁ had 168 pohcnes :
mostly Eomu{smg homes.

Raté mgulmun.

The state regulatory body—Minnesota Department of
Commerce~emphasizes the markel itself as the most
sffectiva regulitor of premium rates in the stale. Minnesota
has 2 fe and use system. In 2001, Minnesota begantc

meet certain stahility and history requirements.

SBtate for! laws:

Limits on damage awards-- No limn on economic of
noneconomic damages,

Collateral source rule— Minnesota requires a mandetory
oifset of collateral sources by court if defendant :
introduces evidence of payments made to plaintiff.

Periodic award payments-- Mows discretionary periodic

. payment of fulire damages if Samages oxcesad $100,800,

FPretrial expert certifications.- With the initial filing, plaintifts
expest must certify defensiant deviated from the .
apphicable standard of care and that deviation cavsed
plaintiff's injuries. Afler 1680 days, expected trisl expert
must carily as to the substance of facts and opinions 1o

more than 50% responsible, defendant Kable for entire’
amount of damages.
Statute of imilations~— Paindift must file within two years of
occurrence of malpractice or termination of treatment,
Bad faith claims— Insurer and medics? sociely did not say
these cases were an Bsu in Minnesota.

allow & “speed o market" fiing procedure for companies that”

.61.8pp/sq. mi

20

15

10

Premium Rates: General Surgery for Four Minnesota Insurers
($1Ml$3M mature claims-made coverage}

Premium (doliars In thousands)

ta97 1863 1394 1085 1996 1997 1988 1999 2000 2001 ' 2002°

—— American Physiz:iaﬁs Assurance Corp, (AP Capital)

RSN (L}oetors Co mpany

- Mndwest Medmal insurance Co. (MMIC aka Midwest Mutua%}

2

e M»cmgan Pi’xy&cuans Murtual Hability Co. {MiCOA)

which expertis expecied to testify, and grounds to 120 Losses (in miliions of 2601 doliars)
support those opinjens. 100
Attorney contingency fees— No mogdification. 8h
Joint and several Rabiiity- Defendant liable only for up to four &0
times defendant’s shate of damages if fess than 15% 40
responsible for harm; f more than 16% responsible, 20
defesdant liable for entire amount of damages. Alier N eI
August 1, 2003, defendent iable Jor proportionsd share D sl —————
of gamages, ¥ less than 50% responsible for harm; i ~20

Birect Losses Paid Compared o Birect i.nsses tncurred
Minnesota 1975-2001 .

1981

1975 1977 19¥3 1981 1983 1985 1987 1988 1993 1985 1897 1883 2001

we— [itect losses incurred

- Direct losses paid

Sowrces: LS. Census Bursau, 2000 fop buxk GAC analysis of Medical Lizbifty Monitor data {middle box); GAG analysis of AM. Best data {bottom boxj.
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Appendix (11
State Summaries

Figure 13: ‘Mississippl

Market description:

the state is typically claims made.

Insurer characteristics and market share::

Insurer characteristics-- Accordlng toa.2003.D0] survay, . .
some physicians are moving from the admifted market to.
the surplus market. DO stated that some physicians are
going without formal insurance right now and hospitals
might be moving ko form risk relention groups of seif-
insure, but that captives are not allowsd under stale law,

Market share— Based on A M. Best and NAIC data, the
companies with a 5% or more market share in
Mississippi {2001) were MACM (34%), Heciprocal of
America {21%); St.-Paul Companies {16%}, Doclors
Insurance Reciprocal {8%), and the Doctor's Company
'{6%} DOl stated that MACM is the largest writer in

issippi with an esti | market share of 60

atna grawth. Several comparies--St Paul, Reciprocal of

arg feducmg EXPOSUTR. .
doint tnderwriting Asscoiation. pors curreni!y
imesﬁgatmg whelher B JUA woutd bz wmhwh%le

Hale reguiallon'

The DO! stated thal most medical malpractics nsvrancs in
Mississippi is presently being written in the non-admitted
market {surplus Enes), which ks nol rate ordomm reguiated. .

11 is a mm‘pmﬁt mitual § msurance corporaz;en
State tari laws.

damages, increasing 1o $750,000 on July 1, 2011 and
$1,000,0000n July 1, 2017; limit-does not apply in
disfigurement cases. nrat the jutige's. discrelion. .

Coflaters! source rufe-- No modification. _

Periodic award payments- No provisions for such payments.

Pretrial expert certification-- Plaintitf's aftorney must file a
certificate of expert consultation, unless an exception i
that genieral rule applies.

Aftorngy contingency fees-- No mitatiors,

Joint and several fabifity-- There is no ioint and several
liab#ity for noneconemic damages in medical malpractice
cases. For economic damages; Mississippi has a shding
scafe, where defendants lass than 20% responsible pay
onfy the:r proportichate share, but defendants over 0%
responsible pay up to 50% of economic damages, =

Statute of limitations-- Plaintif must file within two years of
the malpractice of reasonabie discovery of mualpractice

= of seven years of the act,

Bad faith claims- The insurer we spoke 1o said that # has
not yet been sued for bad faih.

Typcal ooverage ype and mit- The Mississippi Department of Insurame {DC1} stated that insuance in

Regional differences-- nsurers typically freat Mississippi as a single raling area. :
Fraquency and severity- The DOI and Medical Assurance Gompany of Mississippi (MACM) bel eve cigim
savemy has grewn srga#fmaﬁﬂy and has fad to smfaasefs insuref losses. ]

percent. Most licensed companias, ncuding MACM are

Ametica, ProAssurance--have puﬂad oit of the market or

DOl does not regulate the rates or forms of MACM because

Limits on damage swarnis-- $5{30 800 llmh on neneconemic

Mississippi
State specifics
 Population: - -2,844658 -
Size {land area): 46,807 sq miles
Density; .. BO6 pplsgimi

Premium Rates: General Surgery for Four Mississippi Insurers
{$1M/53M mature claims-made cuverage)

35 Premium (dctiars in lhousands)
30
25

20

15:

10 e
1852

1993 1884 1895 1995 1997 1998 1999 2000 2001 2002

M .Doclors' .Ccmpany
R Medlcal Assa:rance Co of Miss (MACM)
) '- - Medl{:ai Assurance of West Vlrgxma {Part ol PmAssurance)

Rt PwlﬁMutuaiEns Ca

Direct Losses Paid Compared to Direct L.osses’ fncurrad_
Mississippl 1975-2001

120 Losses (in millions of 2001 dollars)

80

48

1885 1995 1987

1983

1975 1977 1979 1981 1987 1889 1991 1993 1989 2001

wemeen [irect losses incurred

= Direct losses 'paa'd

Sowrces: 11.5. Census Buresu, 2000 {top box); GAC analysis of Medical Libifity Monitor data {middle box); GAD analysis of AM. Best data {bottorn box).
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Appendix 11
State Summaries

Figure 14: Nevada -

Nevada

Market description; v :
Typical coverage fype and fimit- Most policies are claims-made, with the exception of a few physicians in
low-risk specialiies: In Nevada, mostiphysicians are required to have §1 miflion/53 miflion coverage. e L S
Frequency and severiy— The Stale Depariment of instrance (DO has closed-claim dataindicatingthat .| Population: 4,898,257 .
frequency has increased over he past severat years. The DO belisves this increase in severity is one Size{tand area):* 109,826 sq miles -
‘of the main rea50ns insurer Iks64 afe increasing in bevada, The Nevada State Medical Association Density: " 18.2 pp/sq. mi
| daes At balisve Heguency s increaging in Nevada. : R : : . ) ) '
Regional differences Insurers reporting 1o the Medical Liability Monitor survey typically charge higher
{7 premiurms fr general srgery in Las Yegas and Clark County. e

" State specifics

tnsurer Shatacteristics and markst composition: . )
Insurer characteristics- 102002, Bie state created Medical
. Liabifity Association of Nevada (MLAN). Although initiatly

" 'Premium Rates: General Surgery for Eight Nevada Insurers
S M/$3M mature claims-made coverage) ’

organized by the Insurance Commissioner, R willbe an 160 Premium (dollars in thousands) -
independent insurer and has the abiity 1o convertto a . . :
mutval inthe future, Also in 2002, Nevada Mutual 80 . Lo
Inswrance Company (NMIG), a physician owned - - g

. sompany, was formed and entered the market. 66 e mee mes e e e e

Market share—Based oh AM. Best and NAIC data, the s - .
companies with a 5% or more market share in Nevaca 40 g e * “snssemasse
{2001} were St Patd (329%), Health Care indemnity Inc. . - o - RCIE IR
{139%), the Doclors Company (9%}, Physician insurance 20 - . s - " ———
Company-of Wiscansin {6%), and Chicago insurance Tyeez.. - 1983 1984 1995 1996 1997 . 3998 - 1999 °200O. 20017 2002

Compary 16%). St-Paul-acquired Nevatia Medical
Lisbility Instrance {NMLT} it the mid 1990s, and caplured.

. @ majority market share i Nevada in December 2001, w———— An}eﬁéén-Healihcare_iﬁdemni&yCo.{SCPiECds-)'iﬁ Clark County .
LBy Paurannbunced it wousld be eiifing the medical - : SR CLEERERLL T
L malpraction business, 100 s RN = Amarican Physicians Assurance Corp. (AP Capital) in Clark Gounty -
Rate regulations. - e Doctors’ Company iniark County B .

The DOIyequires prior aﬁpro@ of rates.
e ’ =e we Medieal Insurance Exchange of Califarnia (MIEG) in Clark County

“State tort laws: s : . :
Limits on darmage awards— $350,000 limit on noneconomic e @ *+ Michigan Physicians Mutaal Liability Co. (MICOA} in Glark County

dameages, with exception for cases of gross maipractice s oo P i R

or s;;e;:;i_ﬂt_:ircumstances, Cap is applied per plaintiff and & @ #n Phys. Ins. Co. of Wisconsin {PIC Wisconsin) in Clark County

per delendant. =0 B L S S L e SO e
Collateral source rule- Courts allow offsets in damages PLE Mutual Ins, Cedn Clark County

‘against health care providers in the amount received e R : : 2 o

“from'al collateral sturce, including ary-prior paymentby |- e Nevada Med. Liab. Co. {NML. Ins, Co.}in South Begion

the defendant health care provider, oo o i e : - s o

Periodic:award payments-~ Claimast may glect lo receive. s Direct Losses Paid Compared to Direct Losses Incurred

award for future damages in a tump sem reduced o
present value, if approved by the court, or by an annuity.

Nevada 1975-2001
Pretrial expert certification-- Expert cenification reguired fo ’ e

Losses {in millons of 2001 dollars)

support aflegations; expest must pragtice or have 100
practiced in area similar 1o praclice related fo alleged 80
malpractice.
Attorney contingency fees—- No modification. 650
Joint and several Jiability- Thare is.po jolat and several
sabiity in Nevada i medical malpractice cases. a8
Statute of imitations-- Plaintifl must e within three vears “on )
{rom the injury or two years from the discovery of the - —"
injury, whicheveris_ first, L . B P e TS Wex—}% . "
Bac saih ciaims- This insurer we spoke t0 sald it had not 1975 1877 1976 1981 1983 1985 1987 1989 1991 1993 1995 1997 1999 2001

faced many bad faith claims in Nevada.

w—— Ditect losses incurred

+ Diract logses paid

Sources: 1.5, Cansus Bureau, 2000 (op boxy; GAC analysis of Medical Liabifity Monilor data (middie box): GAD analysis of A M. Best data (bottorn bax).
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Appendix I
State Summaries

Figure 15: Pennsyivania

recently increased in PRI Both PiD:and Pénnsyivania. Medical Society’ Liabs?sty ingurance .
GCompany {PMSLICY believe this change in severily is responsible for increading insurer lbsses.
_Hegronai drfferences—- Mosti insurers c?mrge hlgher rates for general surgery amunﬁ Phi adelph;a

Pennsylvania
Market description:
Typical coverage-type and fimit- Unti recenﬁy, insurers in Pennsyhvania ware sl offering S!ate speciflcs
- occurrence coverage. By 2003, virtually all of the insurers i Pennsylvania wilf offeronly claims-{ et S e
made policies. PA requires $500,000 of private insurance; Mca;e—-ihe saate sponsmeﬁ pa%uam .'-Popufatiow 12,281,064 .
fiabifty fand-will insure above this Bfcunt to §1.2 million: /s - i Size(land area): 44,817 sqmiles |-
Frequency and severity- The Pennsylvania Insurance: Department: i?lD} beheves sevemy has vk Density P -"'2?34'pp15q. mi e

: :insurer chafacteristics and marke! share T
Ansurer characteristios— As v 2002 the largest. . ?remrum Rates General Surgery for Seven Pennsyhrania tnsurers

remaining medical malpractice insurer inthe state’s 1°. " {maiure c!atms»made coverage-see market descl‘ipﬁon for coverage Iimits)
PMSLIC, a physician-owned stock company. Other ] e -

entities writing in the State are commercial
companies, the state Joint Underwriting Association, 50

so f’remium (dotiars In thousands)

and sell-insured academic health centers. 40
Market share— Based on AM, Best and NAIC data, the
companies-with a 5% of more market share in 30
Pennsyivania {2001} were PMSLIC {19%), MIX 20
insurance Company (14%), Medical Protective - e o o o oW
Company (8%), TriCestury Insurance Gompany 10
{B8%), Lexington Insurance Company {5.2%), and 0

VHA Risk Retention Group Ing, (5.1%). Several large
medical malpractice insurerse—Phico; MIX, and
Princeton--wili have ceasad writing i in Persnsylvama :
L+ by theiend of 2003, ; I I m ?HICO lnsurarsce Co.n De%aware ang. ?hn!adelphm Caumles
1 “Joint Underwriting ; Assac:a tigr- The &UA covers around
' % hespitais and 1500 physicians and expects 1,000
© 'mare physicians to seek-coverage in the next year.,

1992 1993 1994 1995 1996 1997 1998 1999° 2000 © 2001 < 2002 |

Pannsylvama Medlcal Sec;ety Lrabnhty Insurance Co (?MSLEC) i Pru ade!phna afea

: . o ww PLE _Mutual_ins. Co.n Delaware and Philadelphlz Counties
Rale regulation: . S e T i ' A
The PO generslly utilizes a file andiise system with tha | e wh o Clarendon Nat. Ins. Co. in Delaware and Philadelphia County

excepiion that it will review requests for more than a - . . .
1G°/f?ncrease in premium, ?ig only reviews smail sunas Professienais Acfvocata in Ph:ladelphia and Delaware Counties

‘cotamercial risks-those under $25,000 in premium- -and

-rehes onthe markét to reguiate large mmmemal isks, FEwmr PmNatu)nat Ins. CO n Phﬂadelph.ta

State !0 rt laws: an:eton insurance Company

i1 .
‘ ”"’,,’;‘;’gg’ﬁg’,,fg";;fggg Ne _i"m on economic. _c_’r o _ . Direct Losseés Paid Compared to Direct Losses incurred
Collaterat source rule-- No modification, R - Pennsylvania 1975-2001 -

Periodic award payments— No specific pravisions fof
periodic award payments. 506 Lesses (in millions of 2001 doflars)

Pretrial expert cerfification-- Plaindiff's attornsy must 400 ' e
sign the-original complaint, certifying that the
attorney has contacted an exper: who will aﬁest to 300
the plaintiff's case, : : R

Allorney contingeticy Faes-- No modifitation. 200

Joint and several liability-- f the defendart is less than 108
60% responsible for the harm, defendant is #abie for
-only preportional share of ultimate judgment. & - T~ ;

Statute of fmitations— Plaintif must file within wo years 1875 1977 1979 1981 1983 1965 1987 198¢ 1991 1993 - 1995 1887 18989 2001,
of malpractice or discovery of injury. o o ’ ) ’ )

Had faith claims— The insurer we spoke to said that this
was not a big issue in Pennsylvania.

A
TR :

w—— Direery Iosses mczzrred

Dxrecz wsses pazd

Sources: 1.8, Census Bureau, 2000 {top box); GAQ analysis of Medical Liabifity Mordior data [middle box); GAQ analysis of AM. Bes? data {battom box),
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State Summaries

Figure 16: Texas

“Texas

Market description: s P SO
Typical coverage type and imit-- Majority of coveragas wnﬁen are clalms made. Some physmans .. State -53’.‘-.’95-6‘?5.
have recently lowered their coverage limils; many now’ have $500.000 ratharthan the $1-milion:{ - ORI
Froguency and severity-- ‘A Texas Modical' Association {TMA) study has shown frequency and - Population: .- 30 851, 820
" severity increasing in Texas, TheTexas: Department of Insurance: (BCH} be%aewas mcfeases in o Size {land area): . 261,787:sg: mlies
- both severity and reqoency have: ‘fad 1o increased insurer losses. : s Density: - 79 5 ppjsg ml -

i Regfoaa.' differenices- Most insurers fe;:»or%mg 1o the Medical Liability Monitor: suway charge h'ghe:
*.rates for. genera! surgery in uman areas such as Daiias and Houszan and 2he bardar connty
R = ?asa . e R

lnsurer characteflstics and mar

ISt e d.'mg n;aié;achw B Prem_mm Rates: General Surgery for Four Texas 1nsurers
insyrance casriers cover ong third of physicians, {$1MI$3M .l?ature ctaims—made ooverage)
unlicensed Texas Medical Liability Trust {TMLT) 80 Premium (:iollars in thousands}

covers che third, and one third are covered by
alternative forms of insurance,
Market share—Based on AM. Best and NAIC data, the
. companies with-a 5% of more market share in Texas
{2007%) were TNRT {#2%), Health Care Inemnity Inc. ] 50
_ {16%), and MedicalProtestive Comgany {10%}. A5 of
i - 2002 there wate only four main wiiters of medicat |
- malpractice insurants inTexas, downfrom. 17.in-
2001, Some went out-of business, others.
discontinued wiiting in Texas. -
:.Jomr Underwriting Associatior-—Formed in 1975, the, 30 _
‘state JUA grewtrom 100101, 80(3 pmmes frem zhe L
ate ?9995 0. éanuary 20{33 P

Rate mgu!atlon
Texas is a file and use state. In the mid 19905, the state

mandated a roliback in premizms. 0 : B R
~ 4882 1993 11994 - 1985 1996 1997 1998, . 1999 ... 2000 .. 2001 2002
State :ort jaws: : - : : e L R
Limnits on damage ; awards- Apprcxsmata v $1 3 mifion 1 ___ Texas Madlcal Z.zabmty Tmsz inEl Pasg Coumy
cap on norieconomic damages in wrongful death k :
rases, Texas applies the fimit per plaintff, per s Amef Physmsans 1nsurance Exchange in Hldaigo Cnun%y
‘ detendant, and adjusts the limit for inflation.
‘Oofiateral source rule— No modifications, .- - - L. - Medical ,&ssurance EH t)allas County
Periodic award payments— No specific prowszoza 50;' ) e S - -
periadic award payments. - EICE AR B S - e
Preirial expert certification— Plain&ﬁ st Gle eather o Direct i.asses Paid ?:Ega; g;‘;. ;?g;ea Losses Incurred

cash, a cost bond, or an exper? report within 90 days
of filing suit. Plainiifi must also serve expert report on

each defendant within 180 days of fling suit. 500 Losses (in milfions of 2001 dollars)

Attorney contingency fees— Mo modification, 400
Joint and several labiity-- Defendants can be liable for
payment of entire award if they are at least 51%.... | 300
responsibie for plaintiffs damages. . - 200
Statute of imitations— Plainiff must file'the case within
two years of accurrence of discovery of the 100 -
malpractice.” o p m— R i
Bad faith claims-- TMLT said bad aifh ciaims are 2 j975 1677 1979 1881 193 1985 1987 1989 1991 1993 1995 1997 1999 2001

significant problem,

am— Direct fosses incurred

Direct josses paid

Sources: U.S. Gensus Buraau, 2000 {top box): GAQ analysis of Medica! Liabifity Monitor data %iddie béx); GAQG analysis of AM. Bes:' data {hotom bbx).
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